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OPERATIONAL BALANCING AGREEMENT

BETWEEN

SOUTHEAST SUPPLY HEADER, LLC 

AND

 ________________________________
This Agreement is made and effective as of the ________ day of _________________, 2008 by  “OBA PARTY NAME” (“OBA Party”) and by SOUTHEAST SUPPLY HEADER, LLC (“SESH”), collectively referred to as “Parties” or individually referred to as a “Party”.

WITNESSETH

WHEREAS, the facilities operated by the Parties interconnect at the interconnection point(s) specified on Exhibit A attached hereto and incorporated herein by this reference (hereinafter referred to as the “Location”, whether one or more); and

WHEREAS, Party or Parties have entered into one or more agreements with third party Service Requesters (“Service Requester(s)”) for natural gas services to or from the Location (said agreements hereinafter referred to as “Service Requester Agreements”); and

WHEREAS, from time to time, the total quantity of natural gas in dekatherms confirmed and scheduled by the Parties to be delivered to or received from the Location (said quantities hereinafter referred to as “Scheduled Quantities”) may be greater than or less than the dekatherms of natural gas which are actually received or delivered at the Location, resulting in inadvertent over or under-receipts or deliveries of the Service Requesters’ Scheduled Quantities; and

WHEREAS, the Parties desire to implement an operational balancing agreement (“OBA”) in order to facilitate more efficient operations, accounting, and systems management at the Location; and

WHEREAS, _______________________ is designated as the “Measuring Party” for purposes of this Agreement; and

WHEREAS, the OBA Party is designated as the “Imbalance Party” for purposes of this Agreement; and

WHEREAS, unless specifically stated otherwise, all references to “gas day” herein shall be defined as a 24-hour period commencing at 9:00 A.M. Central Clock Time (“CCT”) or such other 24-hour period as may be specified in SESH’s FERC Gas Tariff from time to time.

NOW, THEREFORE, in consideration of the premises and mutual covenants contained herein, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:
1. Operational Parameters

1.1 Prior to the date and time of flow at each Location, the Parties shall confirm and schedule Service Requester(s) nominations, in accordance with the North American Energy Standards Board (“NAESB”) nomination time cycles or more flexible cycles as may be permitted by the Parties’ respective FERC Gas Tariffs, for Service Requester(s) Scheduled Quantities which will be delivered or received at each Location.  Such confirmation between the Parties shall be made electronically via electronic interface system (such as the Parties’ Electronic Bulletin Boards or other successor systems), by telephone or in writing via facsimile prior to gas flow, unless otherwise mutually agreed to by the Parties.

1.2 The Parties intend that the total dekatherms of natural gas actually delivered and received at the Location will equal the Scheduled Quantities for the Location for each gas day.  Subject to the provisions of Paragraph 1.5 of this Agreement, the Parties will allocate the dekatherms which have been delivered and received at the Location among the Service Requester Agreements on their respective systems pursuant to the Scheduled Quantities at the Location. Any difference between the total actual physical flow of gas and the total of all Scheduled Quantities at the Location for the gas day, is defined for the purposes of this Agreement as the “Daily Operational Imbalance”.  The sum of all unresolved Daily Operational Imbalances at any given time is defined for purposes of this Agreement as the “Cumulative Operational Imbalance”.  

1.3 Unless the Parties otherwise mutually agree, the best available operating data for gas flows at the Location shall be used on a daily basis during any current period to determine the estimated Cumulative Operational Imbalance at the Location, with physical flow adjustments to be made during that current period as mutually agreed to by both Parties to attempt to maintain or achieve a Cumulative Operational Imbalance of zero at the Location.

1.4 The Parties acknowledge and agree that the provisions specified herein do not establish any rights to transportation, storage, park and loan or any other type of service.  Moreover, notwithstanding the foregoing,  each Party reserves its right to limit or restrict, on any given day(s), the creation of a Daily Operational Imbalance , in order to maintain system integrity or to alleviate conditions which threaten to impair  the Party’s ability to provide reliable firm transportation service.   

1.5 If a capacity constraint occurs on either Party’s pipeline system which results in curtailment of Scheduled Quantities through the Location, the Party on whose pipeline system the constraint has occurred shall determine the reallocation of dekatherms of gas to Service Requesters on its pipeline system in accordance with the provisions of its then effective FERC Gas Tariff.

1.6 In recognition that the Parties may be in a position to assist each other under during certain operating conditions, upon mutual agreement,  the Parties may use this Agreement to schedule an increase or decrease in flows of gas at each Location independent of the regular Scheduled Quantities at such Location.  Imbalances resulting from such assistance shall be eliminated pursuant to such mutual agreement of the Parties, provided that, unless otherwise agreed to by the Parties, such imbalances shall be eliminated within thirty (30) days after the day such assistance ends.

2. Measurement and Balancing

2.1 The actual measured quantity of gas at the Location each month shall be determined and communicated by the Measuring Party by facsimile, electronic delivery mechanism or in writing to the other Party in accordance with NAESB Standard 2.3.7.  The actual measured quantity shall be determined pursuant to the applicable provisions of the Measuring Party’s FERC Gas Tariff or applicable measurement procedures of the Measuring Party’s system or facilities.  The Cumulative Operational Imbalance shall be calculated initially by Measuring Party no later than the tenth (10th) day of the following month and shall be agreed to by electronic interface systems or in writing by the Parties prior to the fifteenth (15th) day of such month. 

2.2 While the Parties agree to resolve imbalances as soon as possible after they occur in accordance with Paragraph 1.3, any imbalance that becomes part of the Cumulative Operational Imbalance shall be resolved by adjusting the receipts and deliveries of gas as provided herein.  Any prior month Cumulative Operational Imbalance not fully resolved will become part of the current Cumulative Operational Imbalance. (or for Cashout: Any resulting Cumulative Operational Imbalance for said month shall be cashed-out in accordance with the balancing provisions of the General Terms and Conditions of SESH’s FERC Gas Tariff.  Once the Cumulative Operational Imbalance has been cashed out for a particular month, such cash out shall be a Party’s sole remedy for resolution of the Cumulative Operational Imbalance.)
2.3 Confirmed nominations are required for scheduling of gas to resolve Cumulative Operational Imbalances unless mutually agreed otherwise.  Such nominations and scheduling of deliveries to resolve Cumulative Operational Imbalances shall be made at the Location where the imbalance was created unless mutually agreed otherwise.

2.4 Any gas received and delivered to resolve a Daily or Cumulative Operational Imbalance shall be adjusted for variations in BTU content.

2.5 Upon the termination of this Agreement, the Parties agree to reconcile, eliminate and resolve in accordance with the terms and conditions of this Agreement any unresolved Cumulative Operational Imbalance within thirty (30) days of termination of this Agreement or such other period of time which is mutually agreed to by the Parties.  Or, upon mutual agreement by the Parties, the Cumulative Operational Imbalance may be resolved by cash out according to the provisions of  SESH’s FERC Gas Tariff.
3. Term and Effectiveness

3.1
Subject to the provisions of this Article 3, this Agreement shall become effective as of the effective date and shall continue in effect from month to month unless cancelled at either Party’s election upon no less than two (2) business days prior written notice to the other Party with such termination to be effective on the last day of the month in which notice to terminate is provided.
3.2
In addition to Section 3.1, this Agreement can be suspended or terminated by either Party under the following conditions: 
(i) 
Failure by either Party to immediately adjust the operations of its system when informed in writing or by electronic interface system of a critical operating condition(s) by the other Party.  A critical operating condition is determined in the sole judgment of the Party claiming a critical operating condition.

(ii) 
Upon four (4) hours notice in the event that either Party fails to comply with an operational flow order (“OFO”) or action alert (“Action Alert”), as such terms are typically used in the gas pipeline industry, issued by the other Party.
(iii) Failure of the Parties to agree in writing on the final adjusted Cumulative Operational Imbalance prior to the fifteenth (15th) day of the month following the last month gas was delivered pursuant to Section 2.1.  Provided, however, if the Parties disagree on the final adjusted Cumulative Operational Imbalance but are diligently working towards a resolution, then this Agreement will not be suspended or terminated.
(iv)  In the event that the Parties are unable to adjust flows to match scheduled quantities at the Location such that the Daily Operational Imbalance and/or if the Cumulative Operational Imbalance is not managed in accordance with the intent of Paragraph 1.2 and 1.3 respectively on a recurring or frequent basis, this Agreement can be suspended upon 48 hours prior written notice given to the other Party via facsimile at the sole reasonable discretion of either Party.  Such suspension to be effective at 9:00 A.M. CCT following the end of the 48 hour notice period and will remain in effect until such time as the Cumulative Operational Imbalance is reduced to a level as indicated by the suspending party in the suspension notice.  However, if, prior to the effective time of the suspension, the Cumulative Operational Imbalance is reduced to the level indicated in the suspension notice, such suspension will not go into effect. 
3.3 During the period of suspension of this Agreement, imbalances at the Location that would otherwise increase the Cumulative Operational Imbalance shall be allocated pro rata among the Service Requester(s) unless an alternate method is agreed to by both Parties, and imbalances at the Location that would reduced the Cumulative Operational Imbalance will be allocated to this Agreement.  Each Party reserves its right to limit or restrict, on any given day(s), the creation of a Daily Operational Imbalance  as indicated in Paragraph 1.4. 
4. Miscellaneous

4.1 This Agreement and the terms and conditions herein are subject to all present and future valid laws, orders, rules and regulations of duly constituted authorities having jurisdiction.

4.2 In the event a conflict exists or arises between this Agreement and the Parties FERC Gas Tariff, as amended from time to time, it is agreed and understood that the latter shall control.
4.3 OBA Party hereby agrees that the provisions of SESH's FERC Gas Tariff are incorporated herein by reference and made a part of this Agreement for all purposes, and that such FERC Gas Tariff provisions shall be applicable to operations on SESH's pipeline system.    
4.4 This Agreement is for accounting and system management purposes only, and is entered into by the Parties with the understanding that the balancing activities provided for hereunder will not subject any non-jurisdictional entity to regulation by the Federal Energy Regulatory Commission (“FERC”) as a “natural gas company” under the provisions of the Natural Gas Act. If, at any time, it should be determined that such balancing activities do result in such regulation, then this Agreement shall immediately terminate, and any remaining Cumulative Operational Imbalance shall be resolved pursuant to Paragraph 2.5 of this Agreement.

4.5 Any entity, which shall succeed by purchase, merger or consolidation to the properties, substantially as an entirety, of either Party, shall be subject to the obligations of its predecessor to this Agreement. No other assignment of this Agreement or of any of the rights or obligations hereunder shall be made without the prior written consent of the other Party hereto.

4.6 THIS AGREEMENT SHALL BE GOVERNED BY AND INTERPRETED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS, WITHOUT RECOURSE TO THE LAW REGARDING THE CONFLICT OF LAWS.

4.7 No waiver by either Party of any one or more defaults by the other Party in the performance of any provision of this Agreement shall operate or be construed as a waiver of any continuing or future default or defaults, whether of a like or different character, or a waiver of each Party’s obligation to eliminate Daily or Cumulative Operational Imbalances by adjusting nominations and/or deliveries and receipts of gas at the Location, as provided herein.

4.8 Any notice or request provided pursuant to this Agreement shall be in writing and shall be considered as having been given if delivered personally, when delivered, or if electronically communicated, mailed, postage prepaid, sent by express mail, or overnight delivery, or if telecopied to the other Party, then when sent to the following:

For OBA Party: 
_address_____________
For SESH:   

P. O. Box 1642



Houston, Texas  77251-1642



Attention: Capacity Scheduling

With regard to the operational matters, either Party shall have the right to designate different personnel or locations to receive notices from the other Party for different periods of the week.  Changes to the above addresses shall be effectuated by a Party notifying the other Party in writing of the modifications.

4.9 Any imbalance which may exist upon the effective date of this Agreement will be held separately and settled independently unless otherwise mutually agreed to in writing.

4.10 This Agreement may be amended only by written instrument signed by the Parties hereto.

4.11 This Agreement constitutes the complete agreement of the Parties relating to the matters specified in the Agreement and supersedes all prior representations or agreements, whether oral or written, with respect to such matters.

4.12 When used in this Agreement, and unless otherwise defined herein, capitalized terms shall have the meanings set forth in SESH’s FERC Gas Tariff.

IN WITNESS WHEREOF, the Parties hereto have executed duplicate originals of this Agreement on the date set forth hereinabove.

SOUTHEAST SUPPLY HEADER LLC
By Spectra Energy Southeast Supply Header, LLC, its Operator

By:








Name:








Title:








OBA PARTY NAME
By:








Name:








Title:








EXHIBIT A

To the Operational Balancing Agreement

Between
OBA Party Name
and

SOUTHEAST SUPPLY HEADER, LLC
Dated

_____________, __, 200_
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SOUTHEAST SUPPLY HEADER LLC
By Spectra Energy Southeast Supply Header, LLC, its Operator

By:








Name:








Title:








OBA PARTY NAME
By:








Name:








Title:








